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[Lord AVCHINLECK Reporter.] December 18. 1764. 


INFORMATION 


FOR 


Jobn Muat late mealmaker in el now te- 
nant in 4 er her bouſſes, Purſyer, 2 


The Right Honourable the Lord Provoſt, vrais. 
and Town- council of the "fy oF Edinburgh, de- 
fenders. 
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Y a law paſſed in the firſt year of the reign of K. 
George I. it is inter alia enacted, That the ſheriffs 
and their depuries, ſtewards and their deputies, 
„ bailies of regalities and their deputies, magiſtrates 

* of royal boroughs, and all other inferior judges and ma- 

WJ giſtrates, and alſo all high andipetty conſtables, or other 

ßpeace-officers, of any county, ſtewarty, city, or town, 


( + within that part of Great Britain called Scotland, ſhall have. 


che fame powers and authority for putting this preſent act 
in execution within Scotland, as the juſtices of the peace 
and other magiſtrates abr reſpective have, by virtue of 
( this act, within, and for the other parts of this kingdom ; 
and that all ant every perſon or perſons who ſhall, at any 
þ time, be convicted of: any of the offences Sorementioned: with- 
_—_ in that partof Great Britam called Scotland, ſhall, for every ſuch 
offence, incur and ſuffer the pain of death and confiſcation of 
moveables ; ; and alſo that all proſecutions for repairing the 
damages of wy church or 1 or any building for re- 
ligious 
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ligious worſhip, or any Jvelling-bouſs, barn, fable, or out. 
Houſe, which ſhall be demoliſhed or pulled down, in whole, ar 
in part, within Scotland, by any perſons, unlawfully, rutouſly, 
or tumultuouſly aſſembled, ſhall, and may be recovered, by jun- 
* mary action, at the inſtance of the party aggrieved, his or her 
* heirs or executors, againſt the county, ſtewarty, city or borough 
& reſpectively, where ſuch diſorder ſhall happen; the mag eftrates 
being ſummoned in the ordinary form, and the ſeveral counties 
and ſtewarties called by an edictal citation at the market- 


* croſs of the head borough of ſuch county or ſtewarty re- 


ſpectively, and that in general, without mentioning their 
* names and deſignations.“ 

Upon. the above clauſe of this ſtatute the purſuer has 
brought an action againſt the magiſtrates and town-counei] 
of Edinburgh, as repreſenting the community. His libel ſets 
forth, That the purſuer was tackſman of the meal and 
corn market cuſtoms of the city of Edmburgh : That without 
any offence or cauſe of provocation to any perſon whatever, 
upon the days and nights of the 21ſt, 22d, and 23d of Ne 
vember 1763, his houſe was invaded, his family inſulted, and 
his houſe and furniture demoliſhed, in a lawleſs manner, by 
2 number of perſons riotouſly and tumultuouſly aſſembled: 
and he concludes for the damage thereby done to his houſe 
and furniture, amounting in all to the ſum of L. 51: 7: 10 
Sterling, as computed at very moderate prices, or as authenti- 

cated by tradeſmens accounts paid by the purſuer. 

| Before bringing this action, the purſuer preſented a peti- 
tion to the magiſtrates and town-council, ſetting forth the 
facts and the ſtatute above narrated, and praying, that the 
Honourable magittrates would award him the proper repara- 
tion. But this petition was refuſed. Let not the purfuer 


hereby be underſtood to mean any infinuation 3 the 


magiſtracy on this account. On the contrary, he would be 
unjuſt to them, were he not to acknowledge the candid me- 
thod, in which their 1 have been conducted: and al- 
though 
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though they did not think themſelves at liberty, as admi- 
niſtrators for a community, to grant the purſuer his damages 
claimed, without the decree of a court; yet he thoroughly 
believes they would not loudly complain, if your Lord- 
ſhips juſtice ſhould ordain them to give what they did not think 
dem at liberty voluntarily to grant. 

The cauſe having come before my Lord Auchznleck Ordina- 
ry, his Lordſhip, after hearing parties, took the debate to re- 
port; in the view of which the following information is hum- 
bly offered on the part of the purſuer. 

And, in the ft place, your Lordſhips will be rifle, 
that the fact ſet forth in the libel is not diſputed. The Ho- 
nourable defenders had too good reaſon to remember it, 
with all its conſequences, to have ſo ſoon forgot the riots. 
which gave occaſion to this proceſs. It was a riot of a moſt 
extraordinary nature; not one act of violence, or ſudden guſt 
of paſſion, but a continued ſeries, for days and nights, of 
the moit illegal and tumultuous proceedings; the magiſtracy 
was inſulted ; and no act or deed was omitted to be done 
which could tend 3 in the leaſt to diſgrace all law, good PE 
and government. | 

Independent of any ſtatute, the purſuer humbly appre- 
hends, that he would be intitled to the reparation which he 
now demands, upon the common principles of law. An in- 
habitant of a royal borough, by taking up his reſidence with- 
in the borough, and ſubjecting himſelf to all the burdens 
and taxations of the borough, is undoubtedly intitled to have 
his goods and effects protected from the riots and outrages 
of his fellow- citizens. It is the duty of the magiſtrates to 
ſupport him in theſe reſpects; and if this ſhall not be effec- 
tually done, the preſumption of law is, that the governors. 


of the community are to blame, becauſe they are anſwerable 


for the conduct and actions of thoſe who are under their ad- 
miniſtration. But the purſuer is the leſs anxious about theſe 
principles, as he hopes your OY will have no difficulty 

to 


1 


to ſuſtain his plea as well founded, upon the authority of the 


ſtatute. | 

This authority the defenders did not ſeem to diſpute, in 
ſo far as the windows or the walls of the purſuer's houſe might 
be damaged; but they ſubmitted it, if it could extend to fur- 
niture, or what was within the houſe. 

The purſuer is adviſed, that it is a maxim in the interpre- 
tation of every law, That it is to be ſo interpreted as not to 
put an abſurdity into the mouth of the legiſlature: In ambi- 

ua voce legis ea potius accipienda ft ſigniſicatio que vitio caret, 
This ſtatute then, your Lordſhips will obſerve, was framed 
at a very critical period in this country ; at a time when it 
was torn to pieces by diviſions and animoſities, and when 
riot and tumult of every kind prevailed in its utmoſt exceſs. 
Other remedies proving ineffectual, the law was obliged to 
have recourſe to this one, as a ſpur to the magittrates and offi- 
cers of every rank and denomination, to be active in exerting 
themſelves for the quieting of thoſe tumults. 
cumſtances, it would ſurely have been abſurd to have protected 
a perſon, and repaired him damage done to a ſtone or to a 


window in his houſe, and not to award him reparation, if 
the rioters ſhould proceed ſo far as to open and enter into his 


houſe, deſtroying and demoliſhing all the furniture he had 
upon earth. Hiſtory informs us, that the mobs of thoſe 
times were not more modeſt than thoſe of our own days; and 
the furniture of a houſe 1s what naturally firſt preſents itſelf 
to the indignation of a mob, and what they can moſt eaſil 
do effeQtual damage to. It cannot therefore be ſuppoſed, that 
the legiſlature could mean to except it from the enactment of 
the ſtatute. | . 

Suppoſe the law had enacted, that whoever burnt a dwel- 
ling houſe ſhould be liable to repair the damage, could it 
have been ſeriouſly argued in ſuch a caſe, that the enactment 
of the law extended only to the bare walls of a dwelling- 
houſe, and that the furniture of the houſe was not 'compre- 

| hended 


In ſuch cir- 
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e in the damage, becauſe the law had made uſe of the 
general expreſſion of a dwelling-houſe ? 

But further, the purſuer does ſay, that the ſtatute now un- 
der your Lordſhips conſideration has made uſe of two expreſ- 
fons which are fully wide enough to comprehend the ſenſe 
now contended for by him. The two expreſſions are demo- 
l/hing and pulling down. If the law had ſolely intended to 
protect the bare walls of a man's houſe, this would have 
been ſufficiently done by the words pulling down in whole or 
in part. The proprietor of a houſe would be fully indemni- 
fied, whether you ſuppoſe a total deſtruction, or only a par- 
tial damage done to the walls of his houſe. But the law has 
not been contented with theſe words. It has made uſe of a 
more liberal and extenſive mode of expreſſion. It has decla- 
red, that the gemoliſping in whole or in part ſhall be equally 
criminal, and the proprietor equally intitled to reparation. 
[t was ſcarcely poſſible to make uſe of words more extenſive ; 
and indeed, the word demoliſhing is the very expreſſion which, 
in common ſenſe, and in common language, a man natu- 


rally makes uſe of in expreſſing the deſtruction of houſehold- 


| furniture. 


It was ſaid for the defenders, That if 132 interpretation 


was to be adopted, there would be no end of that damage to 


which the magiſtrates of a community would be ſubjected: 
for it might, with the ſame reaſon, be maintained, that if 
a mob ſhould break into a goldſmith s ſhop, and thence. car- 
ry off the wat ches or other valuable goods, or ſhould break 
into a merchant's ſhop, and carry of his merchandiſe- goods 
he had there for ſale, that upon the ſame plea which is now 


| maintained, the magiſtrates of a borough would be obliged 
to repair the damage which the goldſmith or the merchant 


thereby ſuffers. 
How far your Lordſhips might be inclined upon any occa- 
ſion to extend the equity of this ſtatute, it would be pre- 


ſumptu ous in the purſuer to determine. But what he at pre- 


B tient 
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ſent contends is, that the doctrine maintained by him does 
by no means lead to any of thoſe extraordinary conſequence, 


Your Lordſhips will attend to the purview and intendment of 


this clauſe of the ſtatute; it is to protect the inhabitants of x 
borough from having their dewelling-bou/es pulled down or 
demoliſhed by a riotons or tumultuous aſſembly. In ſo 
far therefore as any thing was in the houſe appropriated for 
the purpoles of dwelling or habitation, it falls moſt apt] 


within the intendment of the law : ſuch undoubtedly ; is the 


nature of the furniture within a man's houſe. But again, as to 
what is within the houſe, deſigned for the purpoſes of ſale, it can, 
with no propriety, be termed a part of a man's dwelling-houſe: 
for the very ſuppoſition, that it is intended for ſale, ſhows, that 
it is not neceſſary for the uſes of dwelling and habitation; 
and therefore it has no claim for that damage and reparation 
which the law has afforded to a man, in ſo far as his dwel- 
ling-houſe is demoliſhed or pulled down in whole or in part. 

A difficulty was ſuggeſted by the defenders in this action, 


by what method the damages awarded by your Lordſhips 


could be made effectual to the purſuer, upon ſuppoſition 
that decree ſhould paſs in his favour. It was aſked, whether 
the magiſtrates for the time being ſhould be perſonally liable 
for theſe damages, or whether it was to be a burden upon 
the common good of the town; or if it was to be levied by a 


proportional taxation upon the whole inhabitants of the bo- 


rough? Theſe difficulties, as your Lordſhips will obſerve, 
do not ſtrike againſt the action itſelf; and therefore the pur- 
ſuer may be the leſs uneaſy about the ſolution of them His 
anſwer is a ſhort, and a good one, That he has brought his 
action in the form and manner directed by the act of parlia- 
ment, which has enacted, © That the action ſhall be brought 
« at the inſtance of the party aggrieved, his or her heirs or 
* executors, againſt the county, ſtewarty, city, or borough 


** reſpectively, where ſuch diſorder n happen, the magr 
| * {trates 


levied by the ſame rules as other taxations. 


E 

u ſtrates being ſummoned in the ordinary form.” The law 
therefore has appointed the magiſtrates to be made defend- 
ers in this action; and it muſt follow, of conſequence, that 
if the purſuer is ſucceſsful in his action, he is intitled to a de- 
cree againſt thoſe whom the law has made the defenders. 
t matters not to him in what manner they are to operate 
their relief; that they will do in the manner they are beſt ad- 
viſed. | | 
However, with ſubmiſſion, this matter does by no means 
appear to be ſo inextricable, when this whole act of parlia- 
ment is maturely conſidered: for although the former part 
docs only relate to England ; yet, from the analogy of that part 
of it, the magiſtrates have a very proper example ſet them, in 
what manner they are to levy the reparation awarded to the 
purſuers upon this ſtatute. Your Lordſhips will obſerve, that 
it refers to a former ſtatute, namely chap. 13. 27th of Eliſa- 
beth. By that ſtatute it 1s enacted, That although the party 
aggrieved has recourſe immediately againſt one or a very few 


| perſons within the hundred, or within the liberties of the 


ſame ; yet that the few ſo charged {hall have their recourſe by 
a proportional taxation of the whole inhabitants within the 
hundred. Upon the principles therefore of reaſon and ju- 
ſtice, ſupported by an analogy from thoſe ſtatutes, it ſeems 
juſt and proper, that as this is an action brought againſt the 
magiſtrates, as the repreſentatives of the community, the 
magiſtrates ſhould be intitled to levy the damages awarded, 


by a taxation laid upon the inhabitants of the borough, and 
This method 


ſeems the moſt obvious and proper; but the magiſtrates will 
follow it or any other method they {hall think more proper. 
In the preſent caſe, this plea is of very conſiderable import- 
ance to the purſuer. He has ſuffered a damage which he can 
by no means afford; and the windows, or the houle itſelf, bears 


but a very ſmall proportion of that damage, He was of all 
| | others 
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8 
others the moſt innocent ſufferer. He could give no other 
cauſe of provocation, except merely, that he happened to hac 
the meal and corn market cuſtoms in tack from the mag. 1 
ſtrates. He had no hand or concern in any of thoſe injuries 
which were complained of. And it would be extremely hard, 

if by a rigorous and judaical interpretation of a law he ſhall 

be cut out of that reparation to which in equity and material 
juſtice he is fully intitled. * 


In reſpect wwher 5; 8 
HENRY DUNDAS, 


